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I. INTRODUCTION

T

a "Good Samaritan" simply as one who
compassionately renders personal assistance to the unfortunate. An

HE DICTIONARY DEFINES

allusion is also made to the Biblical parable of the same name.2 But the Good
Samaritan doctrine, a seldom cited legal tenet, takes on a much more complicated and controversial meaning when applied in tort law. Under this doctrine, one who sees a person in imminent and serious peril and who attempts
to rescue that person cannot, as a matter of law, be held liable for injuries
suffered by the victim. 3 The principle essentially offers immunity from civil

liability to any party who volunteers his services to an imperiled person without
having the legal duty to do so.'
The theory of Good Samaritan immunity has been unanimously accepted
in the United States. Since 1959 every state, as well as the District of Columbia, has adopted some form of Good Samaritan legislation. Although Good
Samaritan statutes share many similarities, they also contain a wide degree of
variations.' "The laws of some states confer immunity only upon physicians;
some include other medical personnel [such as nurses]; while others include
policemen, firemen and other emergency service occupations. '"6 Many state
statutes extend immunity to anyone who renders emergency care to an accident victim. 7 Some statutes specify the situs at which the emergency care must
be rendered in order to qualify for the immunity,8 and others merely exclude
places in which the immunity does not apply. 9 The legal standard of conduct
required of the rescuer in order to obtain immunity also varies from state to
'This article represents an attempt to update an earlier analysis of Good Samaritan laws: Mapel and Weigel,
Good Samaritan Laws - Who Needs Them? The Current State of Good Samaritan Protection in the
United States, 21 S. TEX. L.J. 327 (1981) [hereinafter cited as Mapel].
'WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 979 (1965).
'See BLACK'S LAW DICTIONARY 624 (rev. 5th ed. 1979) (citing Jobst v. Butler Well Servicing, Inc., 190
Kan. 86, 372 P.2d 55, 59 (1962); U.S. v. DeVane, 306 F.2d 182, 186 (5th Cir. 1962)).
4This comment will deal solely with the legal duty to act and not the moral duty to do so, for moral duties
are basically impossible to define, as between individuals, whereas legal duties can be cited and maintain
greater status quo.
'Mapel, supra note 1,at 330-31.
'ld. at 327 & nn.l-3. For an example of a statute whose coverage extends to nurses, see CAL. Bus. & PROF.
CODE § 2727.5 (West 1974).
'Id. at 327 & n.4. See also, IOWA CODE ANN. § 613.17 (West Supp. 1983).
'See, e.g., ARIZ. REV. STAT. § 32-1471 (Supp. 1983).
'See, e.g., CONN. GEN. STAT. ANN. § 52-557b (West Supp. 1983).
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state.' 0 Some states have even extended immunity to veterinarians who render
aid to an injured animal by the roadside." "While some states accomplish their
purpose with a single statute, others have passed as many as fifteen separate
statutes, each dealing with a different class of people."'"
It would seem that this generous offer of protection by our nation's
legislators should allay the Good Samaritan's fear of being sued. Unfortunately,
3
many of the 109 Good Samaritan statutes effective today' are so confusing
and ambiguous' that the people whom they are meant to protect either do
5
not know that they are covered under a particular statute or cannot understand the extent of their protection. Consequently, the fear of an impending
lawsuit still deters bystanders from offering help to an accident victim.
This article will attempt to clear up some of the confusion that exists regarding Good Samaritan laws. Much of the information and the format used herein,
are based upon a fine article published in 1981 in the South Texas Law
Journal by Frank B. Mapel, III, and Charles J. Weigel, entitled: Good
SamaritanLaws - Who Needs Them?: The CurrentState of Good Samaritan
Protection in the United States. The primary purpose of this paper is to provide an update of their listing and analysis of Good Samaritan statutes. The
virtues of Good Samaritan laws and their probable placebo effect will also be
discussed.
II.

BACKGROUND

Good Samaritan laws seek to shield altruistic rescuers from possible liability
for any negligent acts or omissions arising out of their rescue attempts. At
common law such immunity was not available; a rescuer could be held liable
for negligent acts associated with the rescue. Negligence, of course, is "conduct which falls below the standard established by law for the protection of
others against unreasonable risk of harm. It does not include conduct recklessly
disregardful of an interest of others,"' 6 nor conduct intentionally designed to
harm others. '
"Compare GA. CODE ANN. § 84-930 (Supp. 1982) (where the only standard of conduct indicated is that
of good faith) with ALASKA STAT. § 09.65.090 (1983) (where gross negligence or intentional misconduct
is the minimum acceptable standard required of a rescuer).
"Mapel, supra note 1, at 327 & n.5. See also, 42 PA. CONS. STAT. ANN. § 8331.1 (Purdon Supp. 1982).
"Id. at 327-28 & nn. 6 & 7.
"The total of 109 Good Samaritan statutes represents those of all fifty United States, including the District
of Columbia but excluding all United States territories such as the Virgin Islands. The total does not include
statutes protecting veterinarians from civil liability or statutes imposing a duty to act.
"Most of the confusion and ambiguity within these statutes is caused by undefined language and the use
of words and phrases with widely varying meanings, e.g., "good faith." See Hessel, Good Samaritan
Laws: Bad Legislation, 2 J. LEGAL MED. 40, 40-41 (1974).
"See Chayet, This Summer in Samaria, EMERGENCY MED. 161, 163 (June, 1971); See also, Hessel, supra
note 14, at 42.
"RESTATEMENT (SECOND) OF TORTS § 282 (1977).
"Id. at comment d.
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Justice Cardozo stated that" [i]t is ancient learning that one who assumes
to act, even though gratuitiously, may thereby become subject to the duty of
acting carefully, if he acts at all." ' I The premise underlying such a rule is that
upon observing a purported rescue other would-be rescuers might not take
action, in the expectation that the attending Good Samaritan is rendering
effective aid.' 9 This could potentially deprive the imperiled person of any
effective assistance. Thus, at common law the victim could take some solace
in knowing that if someone did come to his aid and unreasonbly harmed or
worsened his condition, the victim would have a remedy at law for negligence.20
In imposing such liability, the common law took careful consideration of
all the attending circumstances, including any disability under which the rescuer
might be operating - e.g., physical incapacity 2' as well as the urgency of the
situation and the concommitant need to act quickly.22 In this way, the common
law offered sufficient protection to rescuers, whether they were professionals
or laypersons. Why then, have the nation's legislatures felt compelled to provide further protection for the Good Samaritan?

III. THE HISTORY OF GOOD SAMARITAN LEGISLATION
In 1959, California enacted the first Good Samaritan law, providing that:
"No person licensed under this chapter, who in good faith renders emergency
care at the scene of the emergency, shall be liable for any civil damages as a
result of any acts or omissions by such person in rendering the emergency

care."

23

The statute was enacted to allay the physician's fear of malpractice

suits and to encourage him to stop at the scene of an accident and fulfill his

ethical responsibility of rendering emergency assistance when it is needed. 4
Good Samaritan laws in general are designed to insulate rescuers from civil
liability (although not necessarily from lawsuits)" for negligent acts they have
committed while treating an injured party at an accident site. 6 These "others"

'Glanzer v. Shepard, 233 N.Y. 236, 239, 135 N.E. 275, 276 (1922).
"Lacey v. U.S., 98 F. Supp. 219 (D.C. Mass. 1951).
"°See RESTATEMENT (SECOND) OF TORTS §§ 323-24 (1977). See also Dunson v. Friedlander Realty, 369 So.
2d 792 (Ala. 1979); Farwell v. Keaton, 396 Mich. 281, 240 N.W.2d 217 (1976).
"See generally, RESTATEMENT (SECOND) OF TORTS § 283C and comments.
"Id. at § 296(1). "[T]he fact that the actor is confronted with a sudden emergency which requires a rapid
decision is a factor in determining the reasonable character of his action." Id.
"Mapel, supra note 1, at 329 & n.14 (citing A.B. 2873; STATS. 1959, Ch. 1507, now codified as CAL. Bus.
& PROF. CODE § 2395 (West Supp. 1984)). A "person licensed under this chapter" refers to physicians
and podiatrists.
I'Mapel, supra note 1, at 329 & n.15 (citing AMA Principles of Medical Ethics, Ch. 1I § 4 (1953) for
the proposition that "[t]he doctor should.., respond to any request for his assistance in an emergency.").
See also Colby v. Schwartz, 78 Cal. App. 3d 885, 889, 144 Cal. Rptr. 624, 628 (1978).
"Chayet, supra note 15, at 163.
26Mapel, supra note 1, at 327.
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2 8 and policemen and firemen 29
2
7 emergency medical technicians,
include
to namenurses,
a few. 30

Granting immunity to a Good Samaritan also precludes the receipt of
restitution by the accident victim. II The enactment of Good Samaritan legislation represents the attempted resolution of these competing interests. On the
one hand is an interest in the rights of the victim. On the other hand is the
need "to encourage physicians to render emergency medical care when they
otherwise might not." 3 2 American legislatures apparently feel, and reasonably
so, that the promotion of physician involvement at emergency scenes takes
priority over a victim's right to sue. After all, a victim's right to initiate legal
action cannot be more important than receiving life sustaining medical attention, and the former is often dependent upon the latter. 3
Over the past twenty years, however, the number of medical malpractice
suits and the size of damage awards therein has increased dramatically. This
undoubtedly has caused prospective rescuers to turn away from emergency
situations. 5 Thus by 1964 thirty-one states had adopted acts similar to that
of California. 3 6 The primary impetus for such legislation has been to appease
the fears of physicians and to stimulate their involvement at emergency scenes.
Unfortunately, such legislation probably has not achieved its purpose, and
was provoked by unfounded anxiety. In a survey conducted in 1971, fifty percent of all doctors queried said they would stop at the scene of an accident
even though their state lacked a Good Samaritan statute. The same doctors
were questioned after their states had enacted Good Samaritan laws and only
forty-nine percent said they would stop at the scene of an accident. 7 Regardless
of the reasons for such a response, it is obvious that the statutory purpose of
encouraging physician involvement was not achieved.
Additionally, case law and studies have shown that although the fear of
malpractice suits exists in the minds of physicians, this anxiety is unwarranted.
"Id. at 349 & n.87 (citing CAL. Bus. & PROF. CODE § 2727.5 (West 1974)). See also, DEL. CODE ANN. tit.
16, § 6802 (Supp. 1983).
"Id. at 349 & n.90 (citing CAL. HEALTH & SAFETY CODE § 1799.106 (West Supp. 1984)). See also, NEB.
REV. STAT. § 71-5513 (Supp. 1983).
29

Id. See also, ILL. ANN. STAT. ch. 70, 61 (Smith-Hurd Supp. 1983).
"See Table I for a complete listing of Good Samaritan statutes and the classes they protect.
'Colby, 78 Cal. App. 3d at 893, 144 Cal. Rptr. at 628.
"Id. at 893, 144 Cal. Rptr. at 629.
"'Stiepel, Good Samaritans and HospitalEmergencies, 54 S. CAL. L. REV. 417, 434 & n. 107 (1981) (citing
Colby, 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628).
"Id. at 420 (citing Project, The MalpracticeThreat: A Study of Defensive Medicine, 1971 DUKE L.J. 939,
940-44).
"Sullivan, Some Thoughts on the Constitutionalityof Good Samaritan Statutes, 8 AM. J.L. & MED. 27,
28 (1982).
"Mapel, supra note 1, at 330.
"Chayet, supra note 15, at 161.
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To date, not one case has been found in which a physician was sued for malpractice for rendering emergency treatment outside a medical office or hospital.
In fact, only twenty-seven cases have been reported in which Good Samaritan
laws are discussed;3" just six of those cases found the Good Samaritan statute
applicable.3 9 In four of these cases the Good Samaritan defense was successful,
twice for physicians."'
Furthermore, in a study of all Connecticut physicians who had been sued
for malpractice (not arising from aid rendered at the scene of an accident) since
World War II, fifty-two of the fifty-eight respondents stated that their medical
practice had been unaffected by the malpractice action against them; five
respondents even felt that their patient load had increased after the action."'
Interestingly, of the sixty-one lawsuits incurred by these doctors, only four
adverse judgments and four settlements resulted."2
In another study medical representatives in all fifty states and the District
of Columbia were questioned regarding the effects and duration of effects of
malpractice claims on the reputation and practice of physicians. The state
medical society officials strongly believed that a medical malpractice claim or
suit did not have a serious or extended effect upon the physicians' practice
or reputation. 3 Assuming that these results are still accurate today, physicians
are unreasonable in fearing malpractice suits and the ensuing liability.
"Only three of the twenty-seven cases have been on the federal level. McClure v. United States Lines
Co., 368 F.2d 197 (4th Cir. 1966); Stephens v. U.S., 472 F. Supp. 998 (C.D. Ill. 1979); Lacey v. U.S.,
98 F. Supp. 219 (D.C. Mass. 1951); State level cases include: Beasley v. MacDonald Eng'g Co., 287 Ala.
189, 249 So.2d 844 (1971); Lee v. State of Alaska, 490 P.2d 1206 (Alaska 1971); McKenna v. Cedars of
Lebanon Hosp., 93 Cal. App. 3d 282, 155 Cal. Rptr. 631 (1979); Colby v. Schwartz, 78 Cal. App. 3d
885, 144 Cal. Rptr. 624 (1978); 63 Op. Cal. Att'y. Gen. 662 (1980); Gragg v. Spenser, 159 Ga. App. 525,
284 S.E.2d 40 (1981); Gragg v. Neurological Associates, 152 Ga. App. 586, 263 S.E.2d 496 (1979); Gordon
v. Athens Convalescent Ctr. Inc., 146 Ga. App. 134, 245 S.E.2d 484 (1978); Dreibelbis v. Dallas Bennett,
162 Ind. App. 414, 319 N.E.2d 634 (1974); Keasling v. Thompson, 217 N.W.2d 687 (Iowa 1974); Pope
v. State of Maryland, 284 Md. 309, 396 A.2d 1054 (1979); Furr v. Spring Grove State Hosp., 53 Md.
App. 474, 454 A.2d 414 (1983); Alexander v. State of Maryland, 52 Md. App. 171, 447 A.2d 880 (1982);
Hamburger v. Henry Ford Hosp., 91 Mich. App. 580, 284 N.W.2d 155 (1979); Dahl v. Turner, 80 N.M.
564, 458 P.2d 816 (1969); Riss v. City of New York, 22 N.Y.2d 579, 240 N.E.2d 860, 293 N.Y.S. 897
(1968); Markman v. Kotler, 52 A.D.2d 579 (1976); In the Matter of Nemser, 51 Misc. 2d 616, 273 N.Y.S.2d
624 (1966); Spock v. Pocket Books, Inc., 48 Misc. 2d 812, 266 N.Y.S.2d 77 (1965); 1980 Op. Ohio Att'y
Gen., pt. 2 at 93; 1979 Op. Ohio Att'y Gen., pt. 2 at 156; 1979 Op. Ohio Att'y. Gen., pt. 2 at 134; Penn
v. Manns, 221 Va. 88, 267 S.E.2d 126 (1980); Hovermale v. Berkeley Springs Moose Lodge No. 1483,
271 S.E.2d 335 (W. Va. 1980).
"See McKenna v. Cedars of Lebanon Hosp., 93 Cal. App. 3d 282, 155 Cal. Rptr. 631 (1979); Gordon
v. Athens Convalescent Center, Inc., 146 Ga. App. 134, 245 S.E.2d 484 (1978); Markman v. Kotler, 52
A.D.2d 579; Wallace v. Hall, 145 Ga. App. 610, 224 S.E.2d 129 (1978); 1979 Op. Ohio Att'y Gen., pt.
2 at 156; 1980 Op. Ohio Att'y Gen., pt. 2 at 93.
4'In McKenna, 93 Cal. App. 3d 282, 155 Cal. Rptr. 631, and Markman, 52 A.D.2d 579, physicians
successfully defended on the basis of Good Samaritan statutes. In Gordon, 146 Ga. App. 134, 245 S.E.2d
484, and Wallace, 145 Ga. App. 610, 244 S.E.2d 129, non-physician Good Samaritans successfully defended
their actions.
'Mapel, supra note I, at 329 n.18 (citing Wyckoff, The Effects of a Malpractice Suit Upon Physicians
in Connecticut, 176 J.A.M.A. 1096, 1098-99, July 1, 1961).
42Wycoff, supra note 41, at 1101.
"How State Medical Society Executives Size Up Professional Liability, 164 J.A.M.A. 580 (June 1, 1957).
See also, Mapel, supra note I, at 329 n. 18.
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Because Good Samaritan laws eliminate the common law right to secure
redress for injuries caused by medical malpractice, due process of law and equal
protection questions may arise." The first and only constitutional challenge
of a Good Samaritan statute came in Anderson v. Little & DavenportFuneral
Home, Inc., 5 in which the statute in question was alleged to violate the equal
protection clause of the fourteenth amendment. In Anderson, the Georgia
Supreme Court found that the statute was reasonably related to the state's
legislative purpose and that it operated equally upon all persons. Therefore,
with equal protection requirements
the court held that the statute complied
46
law.
of
process
due
to
and amounted
It remains to be seen whether a Good Samaritan law could be successfully
attacked on a due process argument; perhaps as a violation of a fundamental
state constitutional right. 7 It is unlikely, however, that a Good Samaritan law
would be struck down in a federal court." In Duke Power Co. v. Carolina
EnvironmentalStudy Group,"9 the United States Supreme Court strongly suggested that the right to recover for personal injury would not be considered
a fundamental right, at least in a federal court.50 It is also unlikely that a suspect
class could be found upon which to base an equal protection argument, con5
sidering that the statutes act equally upon all classes of people. ' Finally, the
fact that Good Samaritan laws are enacted for the important purpose of encouraging emergency medical assistance may be compelling enough to with52
stand any federal constitutional challenge.
IV.

THE CURRENT STATUS OF GOOD SAMARITAN LAWS

53

There are five components which typify Good Samaritan laws; few statutes
comprise all five but all have at least two."' First, each statute must enumerate
the class or classes of persons to which the Good Samaritan immunity is
offered." Second, many statutes require a good faith state of mind on the part
of rescuers rendering emergency assistance. 56 Third, many states require that
"See, e.g., Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 88 n.32 (1978). See also, U.S.
CONST. amend. XIV, § 1.
"Sullivan, supra note 35, at 40 (citing Anderson v. Little & Davenport Funeral Home, Inc., 242 Ga. 751,
251 S.E.2d 250 (1978)). See also, GA. CODE ANN. § 88-3114 (1972).
"Anderson, 242 Ga. at 753-55, 251 S.E.2d at 252-53.
'"Sullivan, supra note 35, at 38.
"Duke Power, 438 U.S. 59.
"91d.

51d.
"Sullivan, supra note 35, at 37-38 (citing Gunther, Foreword: In Search of Evolving Doctrine on a Changing
Court: A Model for a Newer Equal Protection, 86 HARV. L. REV. 1 (1972), for a discussion of equal
protection and suspect classes).
"Id. at 39.
"All data compiled includes the fifty states and the District of Columbia.
'Mapel, supra note 1,at 331.
"Id. See also, ALA. CODE § 6-5-332 (Supp. 1983), which lists an array of persons who may seek protection
under the statute.
"Id. at 338. See also, ARiz. REV. STAT. ANN. § 32-1471 (Supp. 1983).
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the care be rendered "gratuitously," i.e., without the expectation of remuneration before the protection will be extended." Fourth, some statutes specify or
limit the places in which the emergency aid must be given for the immunity
to attach. 8 Finally, some Good Samaritan statutes specify a minimum acceptable standard of conduct other than the common law reasonable-man-underlike-circumstances standard. 9
Today, of the fifty-one American jurisdictions, thirty-seven have Good
Samaritan laws granting immunity from civil liability to absolutely anyone who
renders assistance.60 Since these statutes fail to exclude any class of persons,
it can be inferred that even physicians may invoke protection therefrom. Any
state which removes physicians from this class ("anyone"), also has a statute
applicable to physicians. This is probably done to establish a different standard of care for physicians. 6 There are nine other states which provide Good
Samaritan immunity to anybody trained in cardiopulmonary resuscitation
(CPR), first aid or some recognized medical assistance course. 62 Stili, there are
a few states which offer protection to a person attempting a rescue at a boating
accident, 63 a coal mine," or to a person attempting to remove food stuck in
6 5
the throat of another.
Twenty-one states grant immunity from civil liability to physicians who
66
render emergency assistance at certain locations and above certain standards.
Some of these states limit or exclude places or situations in which the physician may render aid and still invoke Good Samaritan protection. Eleven states
exclude medical facilities or offices from areas of protection, 67 and four require that the asistance be rendered outside the ordinary course of the physician's practice or employment.6 8 There are five states which limit the protection to a physician giving medical care at an athletic event6 9 or transporting
"Id. at 339. See also, ARK. STAT. ANN. § 72-624 (1979).
"Id. at 340. See also, CAL. Bus. & PROF. CODE § 1627.5 (West 1974).
"Id. at 342. See also, CONN. GEN. STAT. ANN. § 52-557b (West Supp. 1983), which specifies a minimum
standard of conduct of gross, wilful or wanton negligence.
"Excluded are: Ala., Conn., Ill., Kan., Ky., La., Mass., Mich., Mo., N.H., N.Y., Or., Pa., Utah.
'6Mapel, supra note 1, at 332. See also, ARK. STAT. ANN. § 72-624 (1979) and ARK. STAT. ANN. § 72-624.1
(1979).
"Cal., Conn., Ill., Ind., Ky., Md., Mo., Pa., R.1.
61See, CAL. HARB. & NAV. CODE § 656 (West 1978); HAWAII REV. STAT. § 267-8 (1976); MIss. CODE ANN.
§ 59-21-55 (Supp. 1983).
64See, ALA. CODE § 6-5-332 (Supp. 1983); IDAHO CODE § 5-333 (Supp. 1983); ILL. ANN. STAT. ch. 962,
3958 (Smith-Hurd Supp. 1983); 52 PA. STAT. ANN. § 27.7-7 (Purdon Supp. 1982).
"See, e.g., CAL. HEALTH & SAFETY CODE § 28689 (West Supp. 1982-83); MICH. COMP. LAWS ANN. §
691.1522 (Supp. 1983); R.I. GEN. LAWS § 23-20.5-2 (Supp. 1983).

Ark., Cal., Conn., Fla., Ill., Ky., La., Md., Mass., Mich., Nev., N.H., N.Y., Ohio, Or., Pa.,
R.I., S.D., Utah, Wis.
"Fla., Ky., La., Me., Minn., Nev., N.Y., Ohio, Or., R.I., Wis.
66Ala.,

"Conn., Mass., N.Y., Wis. See also, Colby, 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628.
6'Ark., Cal., Fla., Kan., Ohio.
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a patient from the scene of an accident to a medical facility.70 Good Samaritan
immunity for physicians has gained absolute acceptance in the United States,
as exemplified by the fact that all fifty-one jurisdictions now offer physicians
protection either under a "physician" statute or an all encompassing ("anyone")
statute.
Of course, many other medical professionals are covered by the various
Good Samaritan laws; these include: nurses, dentists, emergency medical technicians (EMT's), paramedics, ambulance personnel and a few others.72 Five states
have Good Samaritan statutes applicable only to medical professionals.7 3
Ten states guard other professionals such as firemen, policemen, teachers
and others, from liability." And for some reason, seventeen states have a Good
Samaritan statute protecting anyone and also statutes protecting other specific
classes of persons.7"
Good Samaritan laws seek to increase the public's involvement in emergency
situations by tendering immunity from liability to those altruistic participants.
The passerby of yesterday, however, is not likely to react any differently today
unless he has been made aware of the protection available to him. Table I provides a state-by-state listing of the Good Samaritan statues currently in effect
in the United States and the classes they protect.
TABLE I
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute
ALA. CODE

§ 6-5-332 (Supp. 1983)

Class Protected

Physicians, nurses, dentists, residents,
interns, emergency medical technicians
(EMT's), rescue squad members,
policemen, firemen, state troopers,
medical aidmen functioning as part of
military assistance to safety and traffic
programs, and mine rescue personnel.

"Cal., Del., Iowa, Md., Minn., Miss., N.C., Ohio, Okla., Pa., Va., Wash.
See Table I. This assumes that the physician has complied with the state's requirements regarding good
faith, gratuitousness, location and the minimal standard of conduct. In Missouri, a physician gains immunity
if he falls within the class of persons with first aid training from a recognized program. See Mo. ANN.
STAT. § 190.195 (Vernon 1983).
72
Mapel, supra note 1, at 331. See also, all Michigan statutes (Table I) for the most comprehensive listing
of medical professionals covered by Good Samaritan immunity.
7

73

Kan., Mass., N.H., N.Y., Utah.
See statutes of Ala., Cal., Conn., Ill., Ky., La., Md., Mich., Or., R.I.
75
See statutes of Ark., Cal., Del., Fla., Hawaii, Idaho, Ind., Md., Miss., Neb., Nev., N.D., Ohio, Okla.,
S.D., Wash., Wis.
7
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TABLE I (continued)
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute
ALASKA STAT. §

Class Protected

09.65.090 (1983)

Anyone.

§ 32-1471

Anyone.

ARIZ. REV. STAT. ANN.

(Supp. 1983)
ARK. STAT. ANN.

§ 72-624 (1979)

Anyone except physicians, nurses or
trained emergency care personnel.

ARK. STAT. ANN.

§ 72-624.1 (1979)

Physicians.

CAL.

Bus. &

PROF. CODE

§ 2395

Physicians and podiatrists.

§ 2398

Physicians and podiatrists while attending a community college or high school
athletic event.

(West Supp. 1984)
CAL.

Bus. &

PROF. CODE

(West Supp. 1984)
CAL.

Bus. &

PROF. CODE §

1627.5

Dentists.

(West 1974)
CAL.

CODE

§ 2727.5

Nurses.

PROF. CODE

§ 2861.5

Vocational nurses.

Bus. & PROF.

(West 1974)
CAL.

Bus. &

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

1799.104

EMT's, EMT-II, or mobile intensive
care paramedics following instructions
of a physician or nurse.

1317

Rescue team members in a health care
facility.

1799.102

Anyone.

1799.106

Firefighters, law enforcement officers,
EMT's and EMT agencies.

1799.108

Any person certified in prehospital
emergency field care treatment.

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

(West 1979)
CAL. HEALTH & SAFETY CODE §

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE

§ 28689

(West Supp. 1984)
Published by IdeaExchange@UAkron, 1984
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TABLE I (continued)
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute

Class Protected

165.5
(West Supp. 1984)

Rescue team operating in conjunction
with an authorized emergency vehicle.

CAL. VEH. CODE §

§ 20003
(West Supp. 1984)*

CAL. VEH. CODE

CAL. CIV. CODE §

Anyone trained in cardiopulmonary
resuscitation (CPR) attempting same on
person in need thereof.

1714.2

(West Supp. 1984)
CAL. GOV'T. CODE § 50086
(West 1983)
CAL. HARB. & NAV. CODE

Anyone summoned by authorities to
voluntarily assist in search or rescue
operation.
§ 656

(West 1978)

COLO. REV. STAT. § 13-21-108

Anyone rendering assistance at a
boating accident.
Anyone.

(Supp. 1982)
CONN. GEN. STAT. ANN.

§ 52-557b

(West Supp. 1983)**

DEL. CODE ANN.

tit. 16, § 6801

Physicians, dentists, nurses, medical
technicians, persons trained in CPR,
firemen, policemen, school personnel,
ski patrolmen, lifeguards, ambulance
personnel and environmental protection
officers.
Anyone.

(Supp. 1982)
DEL. CODE ANN.

tit. 16, § 6802

Nurses.

(Supp. 1982)
DEL. CODE

ANN. tit. 16 § 6712 (1983)

Ambulance attendants.

D.C. CODE ANN. § 2-1344
(1981 & Supp. 1983)

Anyone.

§ 768.13
(West Supp. 1983)

Anyone.

FLA. STAT. ANN.

Duty to give reasonable assistance in the event of a motor vehicle accident,
provided those involved are able to do so.
** Statute repealed; to be substituted by 1983 Public Act 83-373 § 2.
*

https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9
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TABLE I (continued)

CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute

Class Protected

§ 768.135
(West Supp. 1983)

Volunteer team physician at elementary
or secondary school athletic event.

FLA. STAT. ANN.

GA. CODE ANN.

§ 84-930 (Supp. 1982)

HAWAII REV. STAT.

Anyone.

§ 663-1.5

Anyone.

§ 267-8 (1976)

Anyone rendering assistance to a victim
of a boating accident.

(Supp. 1982)
HAWAII REV. STAT.

IDAHO CODE

§ 5-330 (1979)

Anyone.

IDAHO CODE

§ 5-331 (1979)

Volunteer ambulance attendants.

IDAHO CODE

§ 5-333 (Supp. 1983)

Anyone engaged in mine rescue operations or employer thereof.

ILL. ANN. STAT.

ch. 111,

4404

(Smith-Hurd 1978)***

ILL. ANN. STAT. ch. 111,
3404
(Smith-Hurd Supp. 1983)

ch. 111, § 2241
(Smith-Hurd 1978)****

Physicians, persons licensed to treat
human ailments without the use of
drugs or medicines and without
operative surgery, and midwives.
Nurses.

ILL. ANN. STAT.

Dentists.

ILL. ANN. STAT. ch. 111

EMT's and persons trained in recognized CPR courses performing same.

ILL. ANN. STAT. ch. 111

, 87c
(Smith-Hurd Supp. 1983)

Anyone trained in CPR and performing

ANN. STAT. ch. 48,
137.5-1
(Smith-Hurd Supp. 1983)

Employers or employees on the job.

, 5517
(Smith-Hurd Supp. 1983)

ILL.

same.

Repeal of "The Medical Malpractice Act" (ch. 111) 4401 to 4478 is scheduled
for October 1, 1987.
**** Repeal of "The Medical Malpractice Act" (ch. 111) 44 2201 to 2255 is
scheduled for October 1, 1987.
***

Published by IdeaExchange@UAkron, 1984

11

REVIEW
LAWVol.
AkronAKRON
Law Review,
17 [1984], Iss. 2, Art. 9

[Vol. 17:2

TABLE I (continued)
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Class Protected

Statute
ILL. ANN. STAT.

ch. 70,

61

Law enforcement officers and firemen.

(Smith-Hurd Supp. 1983)
3958
ch. 961/,
(Smith-Hurd Supp. 1983)

ILL. ANN. STAT.

EMT's, certified mobile intensive
care personnel, registered nurses, and
physician's assistants in or about a coal
mine.

IND. CODE ANN.

§ 34-4-12-1 (West 1983)

Anyone.

IND. CODE ANN.

§ 34-4-12-2 (West 1983)

Anyone trained in CPR and performing same.
Anyone.

§ 613.17
(West Supp. 1983)

IOWA CODE ANN.

KAN. STAT. ANN.

§ 65-2891(a) (1980)

Health care provider (defined in stat.)

KAN. STAT. ANN.

§ 65-2891(b) (1980)

Health care provider at a competitive
sports event for minors.

Ky. REV. STAT. ANN. § 411.148
(Baldwin 1982)

Physicians, nurses, EMT's, persons
trained in CPR, any board of education
employee with first aid training.

LA. REV. STAT. ANN.

§ 37:1731 (West 1974)

In-state physicians and nurses.

LA. REV. STAT. ANN.

§ 37:1732 (West 1974)

Firemen, policemen, and members of
ambulance or rescue squads.

ME. REV. STAT. ANN. tit.

14, § 164 (1980)

MD. CTS. & JUD. PROC. CODE ANN.

§ 5-309(a) and (b) (Supp. 1983)

MD. CTS. & JUD. PROC. CODE ANN.

Anyone.
Physicians, firemen, ambulance or
rescue squad members, ski patrolmen,
persons trained in American Red Cross
courses, and EMT's.
Anyone.

§ 5-309 (Supp. 1983)
MASS. GEN. LAWS ANN.

ch. 112, § 12B

Physicians and nurses.

§ 691.1501

Physicians and nurses.

(West Supp. 1983)
MICH. COMP. LAWS ANN.

(Supp. 1983)
https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9

12

Fall, 1983]

GOOD SAMARITAN UPDATE

Brandt: Good Samaritan Update

TABLE I (continued)

CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute
MICH. COMP. LAWS ANN.

Class Protected
§ 691.1502

(Supp. 1983)

MICH. COMP. LAWS ANN. § 333.20737
(Supp. 1983)

Physicians, dentists, podiatrists, interns,
residents, nurses, physical therapists,
laboratory technologists, inhalation
therapists, nurse-anesthetists, x-ray
technicians, and paramedical personnel.
Ambulance attendants and EMT's.

§ 41.711a

Ambulance attendants,
and firemen.

§ 691.1522

(Supp. 1983)

Restaurant owner or employee
attempting to remove food from throat
of a diner.

§ 604.05
(West Supp. 1984)

Anyone.

MICH. COMP. LAWS ANN.

(Supp. 1983)
MICH. COMP. LAWS ANN.

MINN. STAT. ANN.

policemen

CODE ANN.

§ 73-25-37 (Supp. 1983)

Anyone.

MISS. CODE ANN.

§ 63-3-405 (Supp. 1983)

Driver of vehicle involved in an accident
rendering aid to victim.

MISS. CODE ANN.

§ 59-21-55 (Supp. 1983)

Anyone rendering assistance to a victim
of a boating accident.

MISS.

Mo. ANN.

STAT. §

190.195

Anyone with first aid training from
a recognized first aid program.

§ 27-1-714 (1983)

Anyone.

(Vernon 1983)
MONT. CODE ANN.

NEB. REV. STAT.

§ 25-1152 (1979)

NEB. REV. STAT. § 71-5513 (Supp. 1983)

Anyone.
EMT's, EMT trainees and paramedics.

NEV. REV. STAT.

§ 41.500 (1981)

Anyone.

NEV. REV. STAT.

§ 41.505 (1981)

Physicians,
EMT's.

N.H. REV. STAT. ANN. § 329:25 (1966)

Physicians.

N.H. REV. STAT. ANN. § 326-B:18
(Supp. 1981)

Nurses.

Published by IdeaExchange@UAkron, 1984
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TABLE I (continued)
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Class Protected

Statute
N.J. STAT. ANN. § 2A:62A-1
(West Supp. 1983)

N.M.

§ 24-10-3 (1981)

STAT. ANN.

N.Y. EDUC. LAW § 6527
(McKinney 1972 & Supp. 1983)

N.C.

GEN. STAT.

§ 90-21.14 (1981)

N.C.

GEN. STAT.

§ 20-166(b) (1983)*

N.D.

CENT. CODE

§ 39-08-04.1

Anyone.
Anyone.
Physicians.
Anyone.

Anyone.

(Supp. 1983)
N.D. CENT. CODE § 32-03-40 (1976)

N.D.

CENT. CODE

§ 23-27-04.1 (1978)

Firemen, policemen and peace officers.
Ambulance
agencies.

personnel

and their

§ 2305.23

Anyone.

§ 2305.231

Physicians and nurses.

§ 4731.90

EMT's,
thereof.

76, § 5

Anyone.

59, § 518

Licensed practitioners of a healing art.

OR. REV. STAT. § 30.800 (1981)

Physicians, nurses, osteopaths,
naturopaths, chiropractors and EMT's

OHIO REV. CODE ANN.

(Page 1981)
OHIO REV. CODE ANN.

(Page Supp. 1983)
OHIO REV. CODE ANN.

(Page Supp. 1983)
OKLA. STAT. ANN. tit.

paramedics

and students

(West Supp. 1983)
OKLA. STAT. ANN. tit.

(West 1971)

OR. REV. STAT.

42

§ 30.805 (1981)

PA. CONS. STAT. ANN.

§ 8331

(Purdon 1982)
*

Government personnel.
Physicians and other practitioner,
of the healing arts and nurses.

Duty to give reasonable assistance in the event of a motor vehicle accident
provided those involved are able to do so.
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TABLE I (continued)

CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute
42

PA. CONS. STAT. ANN.

Class Protected
§ 8332

(Purdon 1982)
35 PA. STAT. ANN. § 6805
(Purdon 1977 & Supp. 1983)
§ 27.7-7
(Purdon Supp. 1982)

Anyone trained in approved first aid
course and employing such methods
trained.
EMT's and EMT paramedics.

52 PA. STAT. ANN.

EMT's, EMT-paramedics, registered
nurses and physician's assistants in or
about a coal mine.

R.I. GEN. LAWS § 5-37-14 (1976)

Physicians.

R.I. GEN. LAWS § 9-1-34 (Supp. 1983)

Anyone trained in CPR.

R.I. GEN. LAWS § 9-1-27 (Supp. 1983)

Policemen, firemen, rescue squad or
ambulance association member.

R.I. GEN. LAWS § 5-34-34 (Supp. 1983)

Nurses.

R.I. GEN. LAWS § 23-20.5-2 (Supp. 1983)

Anyone attempting to remove food
stuck in another's throat.

S.C. CODE §

S.D.

15-1-310 (1977)

CODIFIED LAWS ANN.

Anyone.

§ 20-9-3 (1979)

In-state

physicians,

nurses

and

osteopaths.

S.D.

CODIFIED LAWS ANN.

§ 20-9-4 (1979)

Out-of-state physicians, nurses and
osteopaths.

S.D.

CODIFIED LAWS ANN.

§ 20-9-4.1

Anyone.

(1979)
TENN. CODE ANN.

§ 63-6-218 (1982)

TEX. REV. CIV. STAT. ANN. art.

la

(Vernon Supp. 1984)
UTAH CODE ANN.

§ 58-12-23 (1974)
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TABLE I (continued)
CLASSES PROTECTED UNDER GOOD SAMARITAN STATUTES

Statute
VT. STAT. ANN. tit.

Class Protected

12, § 519(a)

(1973)*****
VT. STAT. ANN.

tit. 12, § 519(b) (1973)

Anyone except practitioners in the healing arts in the ordinary course of
practice.

VA.

CODE

§ 8.01-225 (Supp. 1983)

Anyone.

§ 4.24.300

Anyone.

WASH. REV. CODE ANN.

(Supp. 1983)
WASH. REV. CODE ANN. §

W. VA. CODE

§ 55-7-15 (1981)

WIs. STAT. ANN. §

WIS.

18.71.210 (1978)

STAT. ANN.

895.48 (West 1983)

§ 448.06(7) (West 1983)

WYO. STAT. § 33-26-143 (1977)
****

Paramedical personnel.
Anyone.
Anyone.
Physicians.

Anyone.

Vermont's duty to aid statute; the nation's first of its kind.

The second element - good faith - is a very common requirement in
Good Samaritan laws. Thirty-eight states require a rescuer to act in good faith."6
Twelve of these states have statutes in which good faith is the only required
standard of conduct." Good faith provisions have caused some confusion
because the words "good faith" are quite difficult to define. For example; could
an intoxicated individual seek Good Samaritan coverage for harm he caused
while rendering aid in his drunken state? It could be strongly argued that the
rendering of assistance while intoxicated precludes a good faith state of mind.
However, this could be rebutted depending upon how intoxicated the rescuer
actually was at the time. Only two states attempt to define good faith in their
Good Samaritan statute(s). 8 Whether these definitions have cleared away any
of the confusion is a matter of debate.
76

Excluded are: Alaska, Conn., Ky., Me., Md., Mo., Neb., N.Y., N.C., Ohio, Or., R.I., Vt.
"Ala., Cal., Colo., Ga., Idaho, N.H., N.J., Okla., S.D., Utah, W.Va., Wis.
"'See HAWAII REV. STAT. § 663-1.5 (Supp. 1982), and, 42 PA. CONS.
https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9
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The gratuitous offering of emergency treatment at the scene of an accident is another common requirement of Good Samaritan laws. Forty states
have Good Samaritan laws which require rescuers to act without compensation or expectation thereof."9 This requirement may be consistent with the theory
of Good Samaritan aid, but it is inconsistent with our traditional theory of
quasi-contract recovery. This theory allows a doctor to recover a fee for services rendered to a victim of an accident." If the purpose of Good Samaritan
laws is to persuade physicians to stop and give help, why forbid them to receive
their fee if the accident victim can afford to pay?
Perhaps the most nebulous element of Good Samaritan laws is that of
"location." Where does the emergency assistance have to be given for the rescuer
to take cover under the law? How far from an accident scene will the protection be extended? What constitutes an "accident" or "emergency"? Seventysix of the 109 Good Samaritan statutes require that the assistance be offered
at or near the scene of an accident or emergency.' Forty-five states have this
requirement, the remainder presumably extend the immunity to care given at
any location. 2 California's "physician" statute goes so far as to incorporate
the hospital emergency room into the zone of protection.3
Presumably, but not certainly, the rescuer's immunity ceases upon delivery
of the victim to a medical care facility or upon delegation of care to a better
qualified professional. But the precise place or moment at which the immunity
ceases depends upon the existing circumstances. Three states, Idaho, Kansas
and Maryland, specify that the rescuer's immunity ceases upon delivery of the
victim to either a medical facility or a licensed medical person."' It is imperative
that the immunity be expressly terminated at some point in time; failure to
do so would essentially eliminate all malpractice suits both in and out of
hospitals.
Some of the confusion regarding Good Samaritan laws is caused by the
indefinite language used. Along with "good faith," another troubling word
used frequently is "emergency." Few states define "emergency" in their
statutes8" and few courts have attempted to determine what constitutes an
emergency. Without a workable definition it is difficult to determine whether
a Good Samaritan statute is applicable in a particular situation and at what
"Excluded are: D.C., Idaho, Mich., Minn., Mo., N.J., N.C., Pa., S.D., Utah, Wis. See also, 1979 Op.
Ohio Att'y Gen., pt. 2 at 156, where it was ruled that rendering aid as part of the duties of a fire fighting
organization does not constitute the receipt of remuneration.
"Mapel, supra note 1, at 339 & n.42.
"See, e.g., N.M. STAT. ANN. § 24-10-3 (1981), and Table II herein.
"States granting immunity for assistance given anywhere include: Conn., Nev., N.C., Or., R.I., Vt.
"See CAL. Bus. & PROF. CODE § 2395 (West Supp. 1984), formerly § 2144 of that code. See also, Mapel,
supra note 1, at 340, and McKenna, 93 Cal. App. 3d 282, 155 Cal. Rptr. 631 (1979).
"See IDAHO CODE § 5-330 (1979); KAN. STAT. ANN. § 65-2891 (1980); MD. CTS. & JUD. PROC. CODE ANN.
§ 5-309 (Supp. 1983).
"Mapel, supra note 1, at 341. See also, MIN. STAT. ANN. § 604.05 (West Supp. 1984).
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points immunity should cease." Legislatures should seek to clarify the language
within their statutes in order to achieve more efficient application of those laws.
The final characteristic typical of Good Samaritan laws is the standard
of care requirement. To avoid liability, a Good Samaritan must avoid falling
below the standard set by the particular jurisdiction under the circumstances
in his treatment of the victim.87 The standard of care is statutorily described
in several ways, each supposedly connoting a different degree of disregard for
the interests of another. Phrases such as "negligent," "reckless," "wanton,"
"gross," "wilfull" and "intentional" are all used in various Good Samaritan
statutes to describe the minimum standard of conduct acceptable.
Eleven states merely use the common law reasonable man standard, 8 thus
offering no more immunity than did the common law itself. In nine states the
only standard of care required of a physician rendering emergency aid at the
scene of an accident is that of good faith.89 This in effect gives a doctor immunity
for any aggravated misconduct short of intentional harm. 90 One Nebraska statute
has neither a minimal standard of conduct requirement nor a good faith requirement; this gives the rescuer a veritable license to act as he pleases. 91 Fortunately,
thirty-six states have specified a minimal standard of conduct demanded of
a rescuer.9 2 In actuality, however, these terms do not aid a court in determining lack of due care any more than the common law does. To make matters
worse only one state, Alaska, has attempted to define the standard of care used
in its statute.3 By enacting similar legislation, other states could lend some
guidance to their courts in interpreting their statutes.

"Stiepel, supra note 33, at 430 n.84 (citing Colby, 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628, for
a partial definition of the "scene of an emergency."). See also, Gragg v. Spenser, 159 Ga. App. 525,
284 S.E.2d 40 (1981).
7

See RESTATEMENT (SECOND) OF TORTS § 282 (1977).
"Ark., Cal., Fla., Md., Minn., Miss., Neb., N.D., Or., R.I., Vt.
"Ala., Fla., La., Mass., N.H., Okla., S.D., Utah, Wis.
"Mapel, supra note 1, at 343.
'Id. (citing NEB. REV. STAT. § 25-1152 (1979)).
"Excluded are: Ala., Colo., Fla., Ga., Mass., Minn., Miss., Neb., N.H., N.J., Or., Utah, Va., W.Va., Wis.
"See ALASKA STAT. § 09.65.090 (Supp. 1983).
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TABLE II

ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

Legend:
A - Good faith required
B - Must be gratuitous aid
C - Immunity restricted to scene of emergency (parentheses indicate
restricted locations)
D - Immunity extended to scene of emergency (parentheses indicate additional
locations)
E - Statute presumably imposes common law reasonable man standard
[Bracketed portions indicate specified standard of conduct]
a
b
c
d
e

-

except mine rescue personnel
transporting accident victim to a place with medical facilities
outside the place and course of employment
outside a place with medical facilities
outside the course of practice or employment for medical personnel and
those trained in CPR.
f - elementary or secondary level athletic events

ALA. CODE

§ 6-5-332 (Supp. 1983)

ALASKA STAT. §

09.65.090 (1983)

ARIZ. REv. STAT. ANN.

§ 32-1471

A, Ba, C.
B, D (hospital or elsewhere)
[gross negligence or reckless or intentional midconduct]
A, B, C [gross negligence]

(Supp. 1983)
ARK. STAT. ANN. § 72-624 (1979)

A, B, C, E.

AR. STAT. ANN. § 72-624.1 (1979)

A, B, C (school athletic event and
transporting)b [gross negligence]

CAL.

Bus. &

§ 2395

(West Supp. 1984)

A, D (hospital emergency room)
[wilful negligence]

Bus. & PROF. CODE § 2398
(West Supp. 1984)

A, B, C (community college or high
school athletic event)b [gross negligence]

Bus. & PROF.
(West 1974)

CODE

§ 1627.5

A, Cc

Bus. & PROF.
(West 1974)

CODE

§ 2727.5

A, CC [gross negligence]

PROF. CODE

CAL.

CAL.

-AL.
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TABLE II (continued)
ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

Bus. & PROF. CODE § 2861.5
(West Supp. 1984)

CAL.

CAL. HEALTH & SAFETY CODE §

A, Cc [gross negligence]

1799.104

A, C [non-negligent manner]

1317

A, E

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

(West 1979)
CAL. HEALTH & SAFETY CODE

§ 1799.102

A, B, Cd

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

1799.106

A, C [gross negligence]

1799.108

A, C [gross negligence]

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE §

(West Supp. 1984)
CAL. HEALTH & SAFETY CODE

§ 28689

(West Supp. 1984)

C (restaurant) [non-negligent
manner]

165.5
(West Supp. 1984)

A

CIV. CODE § 1714.2
(West Supp. 1984)

A, B, C [gross negligence]

CAL. VEH. CODE §

CAL.

CAL. Gov'T. CODE

§ 50086

A, Cb

(West 1983)
& NAV. CODE § 656
(West 1978)

CAL. HARB.

A, B, C (boating accident), E

COLO. REV. STAT. § 13-21-108
(Supp. 1982)

A, B, C

CONN. GEN. STAT. ANN.

§ 52-557b

(West Supp. 1983)
DEL. CODE ANN.

tit. 16, § 6801

A, B, D (transporting)b [gross,
wilful or wanton misconduct]

16, § 6802

A, D (transporting)b [gross
negligence or intentional harm]

(Supp. 1982)
DEL. CODE ANN. tit.

(Supp. 1982)
DEL. CODE ANN.

Be [gross, wilful or wanton
negligence]

tit. 16, § 6712 (1983)

https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9
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TABLE II (continued)

ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

D.C. CODE ANN. § 2-1344
(1981 & Supp. 1983)
FLA. STAT. ANN.

A, D [transporting]bd [gross
negligence]

§ 768.13

A, B, Cd, E

(West Supp. 1983)
A, B, C (school athletic event),f

§ 768.135
(West Supp. 1983)

FLA. STAT. ANN.

GA. CODE ANN.

E

§ 84-930 (Supp. 1982)

HAWAII REV. STAT.

§ 663-1.5

A, B, C [gross negligence or wanton
acts or omissions]

§ 267-8 (1976)

A, B, C (boating accident) [gross
negligence or wanton acts or
omissions]

(Supp. 1982)
HAWAII REV. STAT.

A, B, C

IDAHO CODE

§ 5-330 (1979)

A, C [gross negligence]

IDAHO CODE

§ 5-331 (1979)

[gross negligence]

IDAHO CODE

§ 5-333 (Supp. 1983)

A, C (mine)

ch. 111,
(Smith-Hurd 1978)

ILL. ANN. STAT.
ILL. ANN.

STAT.

ch. 111,

4404

A, B [wilful or wanton misconduct]

3404

A, B, C [wilful or wanton
misconduct]

(Smith-Hurd Supp. 1983)
ILL. ANN. STAT. ch. 111, § 2241

(Smith-Hurd 1978)

A, B, C [wilful or wanton
misconduct]

ILL. ANN. STAT. ch. 111

A [wilful or wanton misconduct]

ILL. ANN. STAT. ch. 1111 , 87c
(Smith-Hurd Supp. 1983)

A, B [wilful or wanton misconduct]

ILL. ANN. STAT. ch. 48,

A, B [wilful or wanton misconduct]

, 5517
(Smith-Hurd Supp. 1983)

137.5-1

(Smith-Hurd Supp. 1983)
ILL. ANN. STAT. ch. 70,

61
(Smith-Hurd Supp. 1983)
Published by IdeaExchange@UAkron, 1984
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TABLE II (continued)
ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

3958

ILL. ANN. STAT. ch. 9612,

(Smith-Hurd Supp. 1983)

A, C (coal mine) [gross or wilful
negligence]

IND. CODE ANN.

§ 34-4-12-1 (West 1983)

A, B, C [gross negligence or wilful
or wanton misconduct]

IND. CODE ANN.

§ 34-4-12-2 (West 1983)

B [gross negligence or wilful or wanton misconduct]

IOWA CODE ANN.

A, B, D (transporting)b
[recklessness]

§ 613.17

(West Supp. 1983)
KAN. STAT. ANN.

§ 65-2891(a) and (c)

A, D (hospital or elsewhere) [gross
negligence or wilful or wanton acts
or omissions]

§ 65-2891(b) (1980)

A, B, C, (sports event for minors)
[gross negligence or wilful or wanton
acts or omissions]

(1980)
KAN. STAT. ANN.

Ky. REV. STAT. ANN. § 411.148
(Baldwin 1982)

B, Cd [wilful or wanton misconduct]

LA. REV. STAT. ANN.

§ 37:1731 (West 1974)

A, B, Cd

LA. REV. STAT. ANN.

§ 37:1732 (West 1974)

D (transporting)b [intentionl harm or
gross negligence]

14, § 164 (1980)

ME. REV. STAT. ANN. tit.

MD. CTS. & JUD. PROC. CODE ANN.

§ 5-309(a) and (b) (Supp. 1983)
MD. CTS. & JUD. PROC. CODE ANN.

B, Cd [wilful, wanton, reckless or
gross negligence]
B, D (transporting)b [gross
negligence]
B, C, E

§ 5-309 (Supp. 1983)
MASS. GEN. LAWS ANN.

ch. 112, § 12B

A, B, Ce

(West Supp. 1983)
MICH. COMP. LAWS ANN.

§ 691.1501

(Supp. 1983)
https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9
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ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

§ 691.1502

A, C (medical care facility) [gross
negligence or wilful and wanton
misconduct]

§ 333.20737

Cd [gross negligence or wilful
misconduct]

§ 41.711a

A, C [gross negligence or wilful
and wanton misconduct]

§ 691.1522

(Supp. 1983)

A, C (restaurant) [gross
negligence]

§ 604.05
(West Supp. 1984)

B, D (transporting),bd, [wilful and
wanton or reckless acts]

MICH. COMP. LAWS ANN.

(Supp. 1983)
MICH. COMP. LAWS ANN.

(Supp. 1983)
MICH. COMP. LAWS ANN.

(Supp. 1983)
MICH. COMP. LAWS ANN.

MINN. STAT. ANN.

Miss. CODE ANN.

§ 73-25-37 (Supp. 1983)

A, D (transporting),b E

MISS. CODE ANN.

§ 63-3-405 (Supp. 1983)

A, D (transporting),b E

MISS. CODE ANN.

§ 59-21-55 (Supp. 1983)

A, B, C, E

Mo. ANN. STAT. § 190.195
(Vernon 1983)
MONT. CODE ANN.

§ 27-1-714 (1983)

C [gross negligence or wilful or
wanton acts or omissions]
A, B, D (transporting for ambulance
operators) [gross negligence or wilful
or wanton acts or omissions]

NEB. REV. STAT.

§ 25-1152 (1979)

B, C

NEB. REV. STAT.

§ 71-5513 (Supp. 1983)

E

NEV. REV. STAT.

§ 41.500 (1981)

A, B [gross negligence]

NEV. REV. STAT.

§ 41.505 (1981)

A, B,dc [gross negligence]

N.H. REV. STAT. ANN. § 329:25 (1966)

A, B, C

N.H. REV. STAT. ANN. § 326-B:18
(Supp. 1981)

A, Ce

N.J. STAT. ANN. § 2A:62A-1
(West Supp. 1983)

A, C

N.M. STAT. ANN. § 24-10-3 (1981)

A, B, D (near scene) [gross
negligence]
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TABLE II (continued)
ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

N.Y. EDUC. LAW § 6527
(McKinney 1972 & Supp. 1983)

N.C.

GEN. STAT.

§ 90-21.14 (1981)

B, Cde [gross negligence]
[gross negligence or wanton or intentional conduct]ce

N.D. CENT. CODE § 39-08-04.1
(Supp. 1983)

A, B, D (near scene) [wilful
misconduct or gross negligence and
not intoxicated]

N.D. CENT. CODE § 32-03-40 (1976)

A, C [wanton misconduct or
negligence]

N.D. CENT. CODE § 23-27-04.1 (1978)

A, C [wilful misconduct or gross
negligence and not intoxicated]

OHIO REV. CODE ANN. § 2305.23
(Page 1981)

B, Cd [wilful or wanton misconduct]

OHIO REV. CODE ANN. § 2305.231
(Page Supp. 1983)

B, C (school athletic event and

OHiO REV. CODE ANN. § 4731.90
(Page Supp. 1983)

[wilful or wanton misconduct]

tit. 76, § 5
(West Supp. 1983)

OKLA. STAT. ANN.

OKLA. STAT. ANN.

tit. 59, § 518

transporting)b [wilful or wanton
misconduct]

A, B, D (anyplace) [gross negligence
or wilful or wanton wrongs]

A, C

(West 1971)
OR. REV. STAT. § 30.800 (1981)

B, C, (wherever emergency care is
not usually available), E

OR. REV. STAT. § 30.805 (1981)

C (wherever emergency care is not
usually available), E

42

PA. CONS. STAT. ANN.

§ 8331

(Purdon 1982)

42

PA. CONS. STAT. ANN.

A, C [intentional harm or gross
negligence]

§ 8332

D (transporting)b [intentional harm

(Purdon 1982)

or gross negligence]

STAT. ANN. § 6805
(Purdon 1977 & Supp. 1983)

A [gross or wilful negligence]

35 PA.
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ELEMENTS

52 PA. STAT. ANN. § 27.7-7
(Purdon Supp. 1982)

A, C (coal mine) [gross or wilful
negligence]

R.I. GEN. LAWS § 5-37-14 (1976)

Bcd [gross, wilful or wanton
negligence]

R.I. GEN. LAWS § 9-1-34 (Supp. 1983)

B [gross, wilful or wanton
negligence]

R.I. GEN. LAWS § 9-1-27 (Supp. 1983)

B [gross, wilful or wanton
negligence]

R.I. GEN. LAWS § 5-34-34 (Supp. 1983)

Bd [gross, wilful or wanton
negligence]

R.I. GEN. LAWS § 23-20.5-2 (Supp. 1983)

E

S.C. CODE §

15-1-310 (1977)

A, B, C [gross negligence or wilful
or wanton misconduct]

S.D.

CODIFIED LAWS ANN.

§ 20-9-3 (1979)

A,C

S.D.

CODIFIED LAWS ANN.

§ 20-9-4 (1979)

C

S.D. CODIFIED LAWS ANN. § 20-9-4.1
(1979)
T'ENN. CODE ANN.

§ 63-6-218 (1982)

rEX. REV. CIV. STAT. ANN.

art. l a

(Vernon Supp. 1984)
UTAH CODE ANN.

§ 58-12-23 (1974)

VT. STAT. ANN. tit. 12,

§ 519(b) (1973)

VA. CODE § 8.01-225 (Supp. 1983)
WASH. REV. CODE ANN.

§ 4.24.300

(Supp. 1983)
NASH. REV. CODE ANN. §

X.

18.71.210 (1978)

VA. CODE § 55-7-15 (1981)

WIS. STAT. ANN.

§ 895.48 (West 1983)
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A [wilful, wanton or negligent
act or omission]
A, B, D (disasters) [gross negligence]
A, B, D (hospital) [wilful or wanton
negligence]
A, C
B [gross negligence]
A, B, D (transporting)b
A, B, D (transporting)b [gross
negligence or wilful or wanton
misconduct]
A [gross negligence or wilful or wanton misconduct]
A,B,C
A, Ce
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TABLE II (continued)
ANALYSIS OF GOOD SAMARITAN STATUTORY ELEMENTS

WIS. STAT. ANN.§ 448.06(7) (West 1983)
WYo.

STAT.

A, B, C [gross negligence or wilful
or wanton misconduct]

§ 33-26-143 (1977)

V.

A, Cd

THE DUTY TO

AcT

Good Samaritan laws have rarely been a pivotal point in litigation, and
have barely been cited in judicial dictum. This may be due, in part, to the absence
of a duty for bystanders to get involved, which may significantly reduce the
incidence of emergency scene assistance. In general, the present law in the United
States, regarding the duty to act, is that "[t]he fact that the actor realizes that
action on his part is necessary for another's aid or protection does not of itself
impose upon him a duty to take such action." 9 Presumably, the passerby's
primary excuse for not getting involved is the fear of lawsuits;95 the absence
of a duty to get involved only bolsters this excuse. This does nothing to help
the plight of an accident victim whose life may depend upon the rescue efforts
of a Good Samaritan bystander. Thus, to better achieve the purpose of Good
Samaritan laws, the states would be well advised to follow the example promulgated by the state of Vermont.
Vermont was the first, and remains the only jurisdiction to impose upon
96
its citizenry an affirmative duty to rescue when there is no danger to the rescuer;
failure to comply results in criminal penalties and possible civil liability to those
who can prove a causal link between the harm and the defendant's failure to
act." Vermont's "Duty to Aid the Endangered Act" states that:
[a] person who knows that another is exposed to grave physical harm shall,
to the extent that the same can be rendered without danger or peril to
himself or without interference with important duties owed to others, give
reasonable assistance to the exposed person unless that assistance or care
is being provided by others.98
Three other states, California, North Carolina and New York, have duty
to aid laws applicable only to motor vehicle accidents. California and North
Carolina require drivers involved in an accident resulting in injury or death
"RESTATEMENT (SECOND) OF TORTS § 314 (1977). For cases rejecting the duty to aid see Lacey, 98 F. Supp.

219; Pope v. State, 284 Md. 309, 396 A.2d 1054 (1979).
"SSee, e.g., Mapel, supra note 1, at 327.
"Stiepel, supra note.33, at 419 n. 10 (citing VT. STAT. ANN. tit. 12, § 519 (1973); Franklin, Vermont Requires
Rescue: A Comment, 25 STAN. L. REV. 51 (1972)).
"Lipsig, Toward Reform of Good Samaritan Law, 189 N.Y.L.J. 1, 3 (1983) (citing Franklin, supra note
96, at 56).
"VT. STAT. ANN. tit. 12 § 519(a) (1973).
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to render reasonable assistance to any person injured in that accident, including
transporting the injured party to a medical facility for treatment if necessary
or requested by the injured party." This duty attaches regardless of fault, and
violation of such duty which proximately results in further injury or death can
give rise to civil liability for the nonfeasor. Failure to stop and render aid gives
rise to liability as a matter of law under these statutes, absent legal justification such as physical disability. I" New York's statute merely requires a driver
to report any accident, as soon as possible, to authorities; failure to do so may
result in criminal sanctions but never civil liability.'0 '
Such statutes, particularly Vermont's, are consistent with Good Samaritan
legislative intentions, and seem quite desirable. The affirmative duty to act is
uncommon in our country, but has been utilized for a long time in several other
10 2
countries such as France, West Germany and even the U.S.S.R.

VI.

GOOD SAMARITAN CASE LAW'0

3

The first case arguing the Good Samaritan defense was reported in 1969.'0
In Dahl v. Turner,05
1 the plaintiff was involved in an automobile accident. The
defendant came upon the accident scene and offered to help the plaintiff. While
driving the plaintiff to a friend's house, the defendant had an accident. Claiming
that the defendant was speeding, the plaintiff sued for negligence. The
defendant's attempt to invoke the Good Samaritan defense was rejected. The
court held that the transportation provided by the defendant may have been
care, but it was not emergency care, as required for invocation of the statutory
protection. Apparently, the evidence was insufficient to show a pressing need
for such transportation. 0 6
A similar conclusion was reached in Gragg v. NeurologicalAssociates,017
where an angiogram was performed and resulted in total permanent paralysis
in the plaintiff. The defendant-doctor corporation sought protection under the
Georgia Good Samaritan statute, but again it was held inapplicable. The court
ruled that the angiogram was not performed as a result of an accident or
emergency. Therefore, the statute was not relevant.' 8
"See CAL. VEH. CODE § 20003 (West Supp. 1984); N.C. GEN. STAT. § 20-166(b) (1983).
Lipsig, supra note 97, at 3 (citing Karl v. C.A. Reed Lumber Co., 275 Cal. App. 2d 358, 79 Cal. Rptr.
852 (1969)).

"'N.Y. VEH. & TRAF. LAW § 600(2.a) (McKinney Supp. 1983).
"'Library of Congress, GOOD SAMARITAN LAWS IN FRANCE, THE FEDERAL REPUBLIC OF GERMANY, AND
U.S.S.R. (1976).

" See cases cited supra note 38.
'"'Mapel, supra note 1, at 350 & n.100.
"'Dahl v. Turner, 80 N.M. 564, 458 P.2d 816, cerl. denied 80 N.M. 608, 458 P.2d 860 (Ct. App. 1969).
"'Mapel, supra note 1, at 350.
"'Gragg v. Neurological Associates, 152 Ga. App. 586, 263 S.E.2d 496 (1979), and the accompanying
case, Gragg v. Spenser, 159 Ga. App. 525, 284 S.E.2d 40 (1981).
' d. See also, Markman v. Kotler, 52 A.D.2d 579, 382 N.Y.S.2d 522 (1976); Wallace v. Hall, 145 Ga.
App. 610, 244 S.E.2d 129 (1978).
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The primary question for a court in a case involving medical professionals
providing emergency care is whether the actor had a pre-existing duty to render
such care. Again, Good Samaritan laws are designed to shield altruistic rescuers,
for whom no duty to aid exists. If the law protected those owing such duty,
medical professionals would become absolutely insulated from malpractice
claims, as they could "bail out" of any acute situation. This has prompted
several states to incorporate restrictive clauses into their Good Samaritan laws.
Such clauses preclude the application of the particular statute to medical personnel acting in the course of their ordinary practice ' °9 or employment." 0 Several
cases have addressed this issue.
In Colby v. Schwartz,' California's highest court ruled that, as members
of an emergency call panel, the defendant physicians owed a duty of care to
all potential patients requiring emergency care. Consequently, the Good
Samaritan law at issue was inapplicable. The court added that "[plhysicians
•.. who treat patients requiring immediate medical care as part of their normal
course of practice do not need the added inducement that immunity from civil
liability would provide."" 2
Hamburgerv. Henry FordHospital"' also discussed the duty to aid arising
from the physician-patient or nurse-patient relationship. In Hamburger, the
plaintiff collapsed while being x-rayed, and while helping him onto a stretcher
the hospital employees accidentally bumped the plaintiff's head against a metal
rail, causing neurological damage. The Good Samaritan statute excused hospital
personnel voluntarily assisting in an emergency, but this did not include individuals involved in a hospital-patient relationship; thus, a duty to act existed.I"
A consistent application appeared in McKenna v. Cedars of Lebanon
Hospital."' Here, the chief resident of the defendant hospital responded to
an emergency call and instituted treatment to a patient who subsequently died.
This court did not find that a pre-existing duty to aid was owed to the patient,
because the physician's response was outside the scope of his normal duties."'
Additionally, the court interpreted the Good Samaritan statute as functional
regardless of where the emergency occurred, even if in a hospital." 7
Two Georgia cases best exemplify the principle of Good Samaritan
109See, e.g., MAss. GEN. LAWS ANN. ch. 112

§ 12B (West Supp. 1983).

'"See, e.g., CAL. Bus. & PROF. CODE § 2727.5 (West 1974).
"'Colby v. Schwartz, 78 Cal. App. 3d 885, 144 Cal. Rptr. 628 (1978).
"'Colby, 78 Cal. App. 3d at 892, 144 Cal. Rptr. at 628. See also, Stiepel, supra note 33, at 426 & n.57
(citing Powers, HospitalEmergency Service and the Open Door, 66 MICH. L. REV. 1455 (1968)).
"'Hamburger v. Henry Ford Hosp., 91 Mich. App. 580, 284 N.W.2d 155 (1979).
1"Id. See also MICH. COMP. LAWS ANN. § 691.1501 & 691.1502 (Supp. 1983), for a detailed discussion
of the formation of, and duty arising from, a doctor-patient or medical person-patient relationship.
"'McKenna, 93 Cal. App. 3d 282, 155 Cal. Rptr. 631 (1979).
"'Mapel, supra note 1, at 352 (citing McKenna, 93 Cal. App. 3d at 288, 155 Cal. Rptr. at 634).
"'Id. at 287, 155 Cal. Rptr. at 634.
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immunity. In Gordon v. Athens Convalescent Center, Inc.,II8 the nurse of a
resident of the convalescent center allegedly fell on ice cubes dropped by the
center's employee. The defendant's employees helped the plaintiff into an
ambulance, and in doing so aggravated the broken hip that she had suffered
in the fall. Although it found insufficient evidence of the presence of ice on
the floor, the court stated that the good faith, gratuitous help rendered by the
employees insulated the defendant from liability pursuant to the Good Samaritan
statute. 1'9
Finally, the defendant in Wallace v. Hall2 ' successfully defended a
negligence action using the Good Samaritan immunity. The employee of a contractor fell off a ladder while repairing the defendant's house. The defendant
and contractor knew that the plaintiff could not move, but still picked him
up and took him home; in doing so, the plaintiff's injury was exacerbated.
The Georgia Court of Appeals applied the relevant Good Samaritan statute
and deprived the plaintiff of his common law remedy of redress, stating that
the defendant had met the statute's good faith requirement.'
These few cases provide some insight into the application and interpretation of several Good Samaritan laws. Of course, being at the state level these
decisions have limited authority and precedential value. A more efficient application of these laws would lie in the eradication of their vague language. Then
again, do we honestly need these laws at all? Or do they merely act as placebos?
VII. CONCLUSION

At first impression the Good Samaritan concept appears to be quite wise
and potentially beneficial to society. Just the opposite may be true, however.
It is this author's belief that Good Samaritan laws lend no more protection
from civil liability than do common law principles of negligence. The sole purpose for enacting and maintaining Good Samaritan laws has been to allay the
unfounded fears of the public, and physicians in particular, in order to increase
their involvement at accident and emergency scenes. This is, in essence, an
attempt to achieve an end through ulterior means; an effect know to the medical
profession as the "placebo effect." A placebo is a medication prescribed more
for the mental relief of the patient than for its actual effect on his disorder. 2
The disorder in this case is the lawsuit and the Good Samaritan laws purport
to be the curative medication.
As for laypersons, the protection granted by the common law standard
of negligence - the reasonable person under the circumstances - is as great
as that granted by any Good Samaritan law. Some of these laws even use the
"'Gordon v. Athens Convalescent Center, Inc., 146 Ga. App. 134, 245 S.E.2d 484 (1978).
'Mapel, supra note 1, at 352 & n.lll (citing Gordon, 146 Ga. App. at 134, 245 S.E.2d at 484).
2
'Wallace v. Hall, 145 Ga. App. 610, 244 S.E.2d 129 (1978).
.2'Id. See also, Mapel, supra note 1, at 352.
"'WEBSTER's NEW COLLEGIATE DICTIONARY 869 (1981).
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same common law standard, and others merely qualify their standards of
negligence with words no more denotative than those used in the common law.
When a court interprets a statute's standard of conduct and applies that standard to the facts of a case it must consider all the circumstances accompanying the emergency situation to determine whether the rescuer's conduct has
conformed to the standard. This is in actuality no different from the common
law reasonable man standard.
Ironically, here we have an example of the legal profession feeding a placebo
to the physician. Because most emergencies occurring outside a hospital involve
acute trauma, and because the operating conditions are usually far from ideal,
complications are more likely to arise in such situations. Such unfavorable results
probably increase the potential for malpractice suits and may be the primary
reason why medical professionals, particularly physicians, are reluctant to intervene at the scene of an emergency.
But what these professionals fail to comprehend is that, although they
must meet a higher standard of conduct, the circumstances surrounding the
scene are taken into account by the court; this includes the external conditions
at the accident site, as well as the degree of urgency of the situation. Therefore,
as long as the medical professional complies with the minimal standards of
his profession and acts in good faith, he remains, in effect, subject to the
common law reasonable person standard. Thus, the medical professional has
no more to fear than the layperson, provided he satisfies the standards of his
profession. Indeed, the fact that no malpractice suits have been reported where
a physician has rendered emergency services away from a hospital should adequately serve to quell their anxieties.
It is impossible to say whether Good Samaritan legislation has indeed
increased bystander participation. It is safe to say, however, that such lawmaking was a response to an imagined, rather than a real, problem. In fact,
the number of emergency scene lawsuits has increased since the advent of Good
Samaritan laws. 123
Several suggestions for improvement are in order. First, nebulous language
such as "good faith" must be either clarified or extracted from the statutes,
so that the layperson will be able to understand how comprehensive his protection truly is. The next step will be to disseminate the information so that
the public will know that they can get involved without risking the loss of
everything they own.
In order to achieve the statutory purpose of increasing involvement at an
accident scene, our nation's legislatures must take a lesson from the pioneer
- Vermont. By imposing a duty to aid the endangered under reasonable circum2
Sullivan, supra note 35, at 29 n.8 (citing Preliminary Report: The Current Status and Utility of American
Emergency Medical Care Liability Law, EMERGENCY MEDICAL CARE LIABILITY LAW PROJECT, May 10,
1979 at 26).
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stances, and by subjecting transgressors to civil liability for nonfeasance, the
legislative purpose of Good Samaritan laws can be achieved. This would not
make Good Samaritan laws any more necessary because the common law would
still suffice. However, the need for the placebo would be more rational, as
lawsuits would undoubtedly increase in volume.

ERIC A.

Published by IdeaExchange@UAkron, 1984

BRANDT

31

Akron Law Review, Vol. 17 [1984], Iss. 2, Art. 9

https://ideaexchange.uakron.edu/akronlawreview/vol17/iss2/9

32

